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RM-

SUPPJ·RJfRN'I' TO
PETITION FOR RULE MAKING

Triplett & Associates, Inc., Debtor-in-Possession, licensee

of station WWAT(TV) , Chillicothe, Ohio, by its counsel, respect-

fully supplements its "Petition for Rule Making", filed April 19,

1988 (hereinafter, "Petition"), as follows: 1

1. Attachment A is a current coverage map for Station

WWAT, reflecting the facilities authorized under File No. BMPCT-

910114KE, granted May 9, 1991. with those facilities, Station

WWAT will have City Grade coverage over the center of Columbus

and more than half of the city. It will have Grade A coverage

1 Pursuant to BALCT-901214KG, granted January 17, 1991, the
name of the licensee and the petitioner herein now is
Triplett & Associates, Inc., Debtor-in-Possession. It is
requested that the Petition be amended to so reflect.



over substantially all of the remainder of the city.2

2. Attachments Band C are copies of maps and data from

1990 Television Factbook and 1989 Broadcasting/Cable Yearbook,

respectively, reflecting the Arbitron ADI (Area of Dominant

Influence) for the Columbus, Ohio, television market. The Area

of Dominant Influence (ADI) consists of the counties in which the

market stations receive a preponderance of viewing. Attachments

Band C show that Ross County, where Chillicothe is situated, and

pike County, adjoining Ross County on the south, continue to be a

part of the Columbus ADI and that station WWAT continues to be

listed as a station in the Columbus market.

3. At paragraphs 12-13 of the Petition it was pointed out

that, due to the fact that station WWAT is classified as a

distant signal under the copyright law, there was grave risk that

the CATV systems serving Columbus and its suburbs would discon-

tinue carriage of the programming of Station WWAT. It was furth-

er pointed out that should this occur, it would result in the

loss of access by WWAT to 37.6% of the households in the counties

which it primarily serves and to 49.6% of the households in

Franklin County, which is principally Columbus and its suburbs.

It was noted that it was doubtful if station WWAT could survive

such a calamity.

2 The coverage over Columbus will be approximately the same as
that reported for the existing operation of station WWAT at
para. 1 of the Petition.
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4. The foregoing events in fact occured. By August 1,

1988, every CATV system in the Columbus metropolitan area which

had carried station WWAT (Petition, paras. 9 and 12) had discon

tinued carriage of it. The result was as predicted. Through the

exercise of ingenuity and persistence, station WWAT has managed

to continue operation. However, its licensee now is a debtor-in

possession pursuant to Chapter 11 of the Bankruptcy Code (see fn.

1, supra) and the station operates with a staff of only five

full-time and seven part-time employees. This is not merely a

personal calamity for the person who invested to construct and

operate station WWAT: it is a calamity for the public interest.

No television station can provide the service of which it is

capable and for which the channel on which it operates was

allocated on such economic starvation.

5. As discussed in paragraph 8, infra, the copyright law

provides that local television stations, the programs of which

may be carried by CATV systems in a market without incurring

liability for copyright royalty payments, are those defined in

the Commission's Rules, as adopted in 1972, as being "must

carry" stations; in major markets, such as Columbus, sUbject to

certain exceptions not pertinent here, those are stations li

censed to communities listed in section 76.51 of the Rules as

being a part of the market. By policy decision adopted in July

1987, the Copyright Office determined that television markets as

defined in Section 76.51 of the Commission's Rules for copyright

purposes would be the markets as redesignated by the F. C. C. (52
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Fed. Reg. 28362-6, July 29, 1987).3 The rUling of the Copyright

Office is succinctly stated in the Summary of the action (from

the Federal Register), as follows:

The Copyright Office has determined that television
signals entitled to mandatory carriage status under the
FCC's former must carry rules pursuant to an FCC market
redesignation order (revising the list of major tele
vision markets in 47 CFR 76.51) are to be treated as
local signals for purposes of the cable compulsory li
cense of section 111 of the Copyright Act.

The result is that the determination of whether Station WWAT is a

distant signal for CATV systems in Columbus, Ohio, and, there-

fore, whether those CATV systems would be required to pay copy-

right royalty fees in order to carry WWAT, is a matter resting

with this Commission. By the same token, since the CATV systems

in Columbus have made clear (as was to be expected) that they

will not carry WWAT if royalty fees must incurred to do so, the

question of whether station WWAT shall have any opportunity of

being carried by the Columbus CATV systems - and reaching the

half of the homes in that city which are served by CATV - rests

with this Commission.

6. In adopting Section 76.51 of the Rules, the Commission

was concerned with the scope of the "must-carry" rules adopted in

the same proceeding. Cable Television Report and Order, 36

F.C.C.2d 143, 24 R.R.2d 1501 (1972). Concerning hyphenated mar-

3 The question arose as a result of the Commission's redef
inition of the Orlando-Daytona Beach, Florida, market in
section 76.51 of the Rules to include Melbourne and Cocoa,
Florida, reported as Orlando - Daytona Beach - Melbourne
Cocoa, Florida, 102 F.C.C.2d 1062, 57 R.R.2d 685 (1985), and
the similar action concerning the Fresno, California, mar
ket, reported at 57 R.R.2d 1122 (1985).
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kets, the Commission stated as follows (Ibid, para. 87):

In such markets, characterized by more than one major
population center supporting all stations in the market
but with competing stations licensed to different
cities within the market area, we will permit and, on
request of the station involved, require carriage of
all stations licensed to designated communities in the
market. 46/ [W]e are adopting this rule in order
to help equalize competition between stations in mar
kets of this type, and to assure that stations will
have access to cable subscribers in the .arket and that
cable subscribers will have access to all stations in
the .arket. (Emphasis added).

46/ * * Where smaller markets are involved, we will
rely on industry practices as reflected by nation
al audience rating services as to which markets
are hyphenated. This is an area where decision
will have to be made on the facts of each case.

The foregoing was cited and paraphrased as authority by the

commission in its decision in 1985 in Orlando - Daytona Beach-

Melbourne - Cocoa, Florida, fn. 3, supra.

7. Section 76.51 might not have adversely affected station

WWAT at the time that it was adopted. The Rules adopted at that

time defined Columbus as a major television market. Accordingly,

those Rules permitted CATV systems in the Columbus market to

import the signals of two distant stations. Cable Television

Report and Order, supra, para. 90. Thus, under those Rules the

Columbus CATV systems would have been permitted to carry the

programs of station WWAT. Moreover, there would have been a

distinct possibility that the Columbus CATV systems, having

Station WWAT readily available with a Grade A or better signal

over substantially all of Columbus, would have been motivated in

fact to carry WWAT as one of the permitted distant signals (as,

indeed, three of them did for a few months immediately after
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station WWAT commenced operation - see para. 4, supra).

8. However, when the Copyright Act of 1976 was adopted, it

turned section 76.51 of the Rules into a practical bar deterring

and, in practise, preventing the carriage of WWAT by Columbus

CATV systems. It did so by providing that local stations, the

programs of which could be carried by CATV systems without copy-

right liability, were those required by the Commission's Rules to

be carried. The stations required by the Rules to be carried, so

far as here pertinent, were stations in the market, as the market

is defined in section 76.51 of the Rules. 4 A station such as

WWAT, licensed to a community not listed in Section 76.51, there-

fore, was not required by the Rules to be carried by Columbus

CATV systems. Accordingly, the signal of WWAT, notwithstanding

it is a City Grade and Grade A signal over most of Columbus, is a

distant signal under the copyright law, subject under the Copy-

right Act of 1976 to payment of large copyright royalty fees by

any CATV system in Columbus carrying it.

9. In enacting the Copyright Act of 1976, Congress clearly

was aware that section 76.51 of the Rules included hyphenated

markets and that the related Rules required that CATV systems in

such markets, upon request, carry the programs of television sta-

tions licensed to all communities listed in those markets. Thus,

4 other stations required to be carried were those (1) licens
ed to communities within 35 miles of the community served by
a CATV system and (2) television stations meeting a "signif
icant viewing" test. Neither of these provisions is applic
able to WWAT.
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Congress provided that the programming of all television stations

in such markets, being signals required to be carried, were local

signals, entitled to be carried by CATV systems without incurring

copyright royalty fees. The failure of the Commission to this

time to redesignate the Columbus market to include Chillicothe,

thus, not only has reversed the provisions of the Commission's

Rules adopted in 1972 - which would have authorized carriage of

Station WWAT by Columbus CATV systems - but also of the Copyright

Act of 1976 which clearly contemplated that all in-market sta

tions, such as WWAT, would be available for carriage without

incurring copyright royalty fees by market CATV systems by virtue

of the market hyphenations included in Section 76.51 of the

Rules.

10. The Petition is necessitated by the fact that station

WWAT did not exist when the CATV Rules including, in particular,

the market definitions in section 76.51, were adopted in 1972 or,

indeed, when the copyright law pertaining to television program

ming was adopted in the Copyright Act of 1976. If the Commission

has any intention that new UHF television stations in major mar

kets, such as WWAT, shall survive, and if the Commission intends

to encourage the activation of such allocated UHF television

channels, it is imperative that Section 76.51 be promptly amended

to reflect the true market designations of those stations as they

commence operation. In this instance, it is imperative that the

Columbus market definition be amended to reflect the true market,

which includes Chillicothe, so that WWAT's programming may be
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available throughout its market as both the Commission and

Congress plainly intended.

June 21, 1991
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" Roy F. Perkl.ns 'lfr.

1724 whitewoodif{ane
Herndon, Virginia 22070

(703) 435-9700
Its Attorney
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Market Arbltrun ADI
TV Households

Rank

Ohio

Atta<'!bwmt B

Market Area Commercial TV Stations

Cleveland, OH

Pittsburgh, PA
Cincinnati, OH .. .
Columbus, OH ..
Dayton, OH .
Charleston-Huntington, WV .
Toledo, OH .
Youngstown, OH ..
Fort Wayne, IN ..
Wheeling, WV-Steubenville, OH .
Parkersburg, WV .
U~,~.......... . .
Zanesville, OH.. .. .

1990 Edition

1,420,100 11

1,186,800 16
737,400 29
667,800 33
491,700 49
488,100 51
404,600 64
275,600 89
225,200 101
152,700 142
58,800 183
40,600 197
31,400 201

WAKC-TV (23). WBNX-TV (55), WCOM (68), WDLI (17), WEWS (5). WJW-TV (8). WKYC-
TV (3), WOAC (67). WOlD (19), WQHS (61). WUA8 (43)

KDKA-TV (2), WPCB-TV (40), WPGH-TV (53). WPTT-TV (22). WPXI (11), WTAE-TV (4)
WCPO-TV (9). Will (64). WKRC-TV (12). WLWT (5). WXIX:rV (19)
WBNS·TV (10), WCMH-TV (4). WSFJ (51). WSYX (6), WTTE (28), WWAT (53)
WDTN (2). WHIO:rv (7), WKEF (22), WKOI (43), WRGT-TV (45), WTJC (26)
WCHS·TV (8), WQWK-TV (13). WSAZ-TV (3), WTSF (61), WVAH-TV (11)
WGGN-TV (52). WNWO-TV (24). WTOL:rv (11). WTVG (13). WUPW (36)
WFMJ·TV (21), WKBN-TV (27). WYTV (33)
WANE-TV (15). WFFT-TV (55), WINM (63). WKJG-TV (33). WrrrA (21)
WTOV:rv (9), WTRF-TV (7)
WTAp·TV (15)
WLiO (35), WTLW (44)
WHIZ-TV (18)
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Columbus, Ohio (Chillicothe & Mansfield)
(33)

Ii BOU
<1 ~()O

MS
MS

Winston ..
Yalobusha ...6.200

7,000
5,600
6.200
3.000
7,400
7,800

24,400
21.600
12,700
4.300
4.000

12,200
8,400
9,200
6.900
3,700

TV
HouseholdsSlale

o Metro DADI 0 TSA

9,900
11,500
15,200
8,600

23,500
. 11,100

ADI
Counlies

lamar........ . ...AL ..
Pickens....... .. ..AL .
Calhoun .. MS .
Chickasaw...... MS .
Choctaw MS .
Clay....................... .. MS.
Itawamba.............. .. MS
Lee.......................... .MS ..
Lowndes .. ..MS .
Monroe................. .....MS .
Montgomery.......... ...MS ..
Noxubee.................. .. MS .
Oktibbeha . MS ..
Ponloloc........ ...MS.. .
Prentiss.. .. MS
Tishomingo MS ..
Webster ,.. .... MS

Columbus-Tupelo, Miss. (131)
,ADI TV Households: 162,300

'WMAB-TV Mississippi State, Miss. ch. 2, ETV
WCBI-TVColumbus. Miss., eh 4. CBS
WTVA Tupelo. Miss.. eh 9. NBC
'WMAE-TV Boonevile, Miss., eh. 12, ETV
WVSB-TV West Point. MISS, eh. 27, ABC

..OH

.OH .

.. OH .
OH

...........OH .
..OH .

Morrow
PerrI'
PlckifWay...
Pike.
Ross.
Union ..

TV
Ho'~Sellolds

l:J.l00
18.JOO
21,700
35.000
10,000

363.600
11.700
9.600

17.600
47.100
10.900
23.500
5.100

Siale

OH
OH ..

.OH
..... OH ..

OH
.OH ..
.OH

..Oli
.OH

.... OH.
..OH.

...OH.
.OH ..

AOI
COIJrltlHS

ADI TV Households 667.800

J Metro D ADf Cl TSA

( :ll~.:.hocton

Crawlord ..
Delaware
F8Irlreld ..
Fayetle ..
Franklin ..
Hardin
Hockrng
K,IOX.,

LiCkIng.
Madison ....
M'lfIon
Morgan.

WCMH-TV ColumOus. OhIO. eh 4. NBC
WSYX Columbus Ohio. ell 6. ABC
WBNS-TV Columbus. OlllG. ell 10. CBS
WTIE ColllmtJrJs. 01110. r;h 28. Fox
·WOSU·TV Columlllls. Oh.o. ell 34. ETV
WSFJ NI~Wdlk, Onlu. ell 5?, IND
WWAT Ctlllhc<1i1I". Ohl<1. 01 S:J. INO
WCOM M'JiIc!lckJ. OhIO. ell G8 INO

-

Corpus Christi, Tex. (122)
ADI I V Households: 174,200

Kill ClIll)I,:; CI"'sli. Tex.. Ch 3. ABC
KRIS-TV Curpw; Chrisli. Tex ch. 6. NBC
KZTV \:O(\lll':; CIHISlI, Tex.. ctl. 10, CBS
'KEOT (HI"'" Llirrsl, rex. dl 10 f IV
Kono (" Ilpll:. (~llrl~;U, rex, ell ~)B, IND

/\1)1 TV
(',); H lilt .~; Sidle HOlJsehuJd~;

/\1,111.',.11:; lX 6.900
lit:,· lX SAOO
HII)\I~:i lX 2.600
!)il·jdi TX 4.100
.hl11 Ihlqq lX 1,7(J(j
,);11' Well. IX 12.t)()(.1

/"111' ,I., IX ~JUn

' .. 1,-\ "I IX 10.:1Ilil
III." 1),11' IX 3..'" I
IL, I X IOl,HI)ll

'" 111'11'1 IX J,OlJiJ

~" II I 1'.,1111.10 IX 19.:IliO

o Metro 0 ADI 0 TSA

Broadcasting/Cable Yearbook 1989
C·159


